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Corona: Company closureinsurance (BSV)
prevents short-time wor k compensation

Veroffentlicht am 29.04.2020

—Why thewaiver of full BSV benefits at the expense of the
Employment Agency isvoid —

Short-time work compensation (KUG) is arelief for employers —abusiness aid to keep employees available
for the rapid ramp-up of operations after the crisis. An application to the Federal Employment Agency
(Bundesagentur fur Arbeit, BA) is effective from the first day of the month.

Employers who are entitled to alegal claim under an insurance contract from a business closure insurance
(BSV) do not need a KUG and therefore do not receiveit.

Punishability through short-time work compensation: Fraud, subsidy fraud,
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If the statutory KUG requirements (cf. § 95 SGB 111) are not met or not continuously met from the time of
application, the BA will fileacriminal complaint at alater date.

Investigations into the allegations of fraud (8 263 StGB) and subsidy fraud (8 264 VI1I No.1 StGB) easily
lead to subsequent punishment, because mere carel essness in the case of incomplete or incorrect information
is sufficient.

The employer has duties of investigation, information, examination and supervision.
Hurdlesto the payment of the own business closureinsurance (BSV)

Some insurers claim that the closure of the plant due to Coronais not even covered by the policy. Other
insurers regulate completely — or an alleged “goodwill payment” of, for example, 10-15% is offered if one
waives a disputed full benefit.

Short-time work compensation excluded by plant closure insurance?

KUG isasubsidiary, i.e. subordinated social benefit of the state. The saying “Help yourself and God will
help you™ applies. If you have aBSV, you do not need a KUG for the insured period — the BA would offset
any benefit claims from the insurance contract — even if you do not want to claim it at the expense of the
Employment Agency.

The BA believes that it would only be different if the insurer were to provide a purely ‘voluntary’ service
rather than a contractual one. Unfortunately, this cannot be taken from the contents of the agreement on the
10-15% “goodwill payment” — but must be read from the insurance conditions.

In order to avoid criminal liability, the employer must establish beyond doubt that a “corona plant closure” is
not at all insured , i.e. he has no claimsarising from it. It is not enough that the insurer denies them, if they
actually exist.

For economic reasons it would be a serious mistake to choose the “goodwill service” instead of the full
service, because then even more would be achieved with KUG.

Short-time work compensation excluded through “goodwill” paymentsunder the
company closur e insurance?

Anyone who is satisfied with 10-15% benefit, but is contractually entitled to 100%, does not receive 10-15%
“voluntarily”, but waives (more or less voluntarily) most of the full benefit.

This means that in the worst case, which is to be assumed, BA will credit the full 100% BSV benefit
entitlement —even if in the end only 10-15% is paid “voluntarily” by the insurer. The dictum in education is:
“The state must not give anything away” —thisis also called “ subsidiarity principle”.

The renunciation of the full benefit in favour of a*“voluntary goodwill benefit” at the expense of the stateis
contrary to good morals — this then leads directly to its nullity. The first consequence is that the state then
credits the full entitlement to benefits asif it had been received.

However, even the insurer will not be able to invoke the waiver agreement and will therefore still have to pay
100%. However, the insurer can then invoke breaches of obligations, for example, by relying on goodwill
payments to meet deadlines that have not been met.


https://dejure.org/gesetze/SGB_III/95.html
https://dejure.org/gesetze/StGB/263.html
https://dejure.org/gesetze/StGB/264.html

Business closure insurance —in case of doubt first check, then suefor insurance
management

In the absence of alegal basis, any divergent opinions expressed by BA employees will later prove to be
grounds for investigations by the public prosecutor against employers, and possibly also against the official
acting on grounds of embezzlement in the service.

Employers are well advised to obtain such opinionsin writing — at best as a public law contract. It would not
be agood ideato have atax consultant give you a clean bill of health, because it would usually be unsuitable
as an exhibitor — for example because the up to more than a dozen judgments on the necessary content of
exempting certificates and expert opinions are unknown. Admittedly, this only helpsto avoid a punishment —
you cannot escape the reclaim of the KUG withiit.
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Sie haben Fragen?

Scheuen Sie sich nicht, uns fur ein Kennenlerngesprach anzurufen. Gerne nehme ich mir personlich Zeit, um
Ihren Fall zu prifen und den ungefahren Aufwand fur Ihr Anliegen abzuschétzen.

Danach sind Sie schon einen Schritt weiter!
Sie erreichen uns per Telefon unter der Nummer oder mit einem Klick auf den Button:

Anruf starten

Dr. JohannesFiala

Ihr Anwalt aus Minchen ist zuverl&ssig und kompetent immer an Ihrer Seite.

Welterempfehlung

Sie haben gefunden, wonach Sie gesucht haben? Sie kennen jemanden der unserer Unterstiitzung benttigt?
Empfehlen Sie uns gerne weiter.


http://www.hm-infinity.de
http://www.der-bau-utnernehmer.de
https://daten.der-bau-unternehmer.de/DBU_07_2020_DT.pdf
tel:0891790900
tel:0891790900
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