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How direct insurance policies can be seized by
creditorsand insolvency administrators

Verdffentlicht am 22.05.2019

The Federal Court of Justice (BGH, ruling of 24.06.2015, fileno. |V ZR 411/13) has
already decided that the direct insurance policy of a shareholder-managing director can
be seized despite an irrevocable subscription right with reservation of revocation until
the so-called vesting with the GmbH, even in the event of histermination dueto
insolvency. Asaresult, these assets are entitled to the GmbH’ sinsolvency estate for the
pur poses of the company pension scheme (bAV).

Right of segregation of ordinary employees

On the other hand, aright of segregation in accordance with § 47 InsO applies to norma employees as well
as simple GmbH managing directors (BGH, judgement of 8 June 2005, fileno. IV ZR 30/04), aso in the case
of employer-financed direct insurance policies, because the BGH does not apply the reservation to the case of
withdrawal due to insolvency, but only to the case of the employee’ s own termination.


/rechtsgebiete/anwalt-finance-risk-control/
/rechtsgebiete/insolvenz-recht-anwalt-muenchen/
/rechtsgebiete/anwalt-kapitalanlagerecht/
/rechtsgebiete/anwalt-steuerrecht-muenchen/
/rechtsgebiete/anwalt-private-altersvorsorge/
/rechtsgebiete/vermoegensverwaltung/
/rechtsgebiete/versicherungsrecht-anwalt-muenchen/
/rechtsgebiete/vertragsrecht-und-vertragsgestaltung-muenchen/
/rechtsgebiete/vertriebsrecht-anwalt-muenchen/
/immobilien_finanzen_kanzlei_muenchen/
/immobilien_finanzen_kanzlei_muenchen/qualitaetsmanagement/
/immobilien_finanzen_kanzlei_muenchen/mediation/
/immobilien_finanzen_kanzlei_muenchen/gutachter/
/immobilien_finanzen_kanzlei_muenchen/litigation-pr/
/immobilien_finanzen_kanzlei_muenchen/presse-oeffentlichkeitsarbeit/
/immobilien_finanzen_kanzlei_muenchen/erfahrungen/
/immobilien_finanzen_kanzlei_muenchen/heute-aktuell/
/themengebiete/
/oeffentlichkeitsarbeit/
/oeffentlichkeitsarbeit/presse-tv-rundfunk/
/veroeffentlichungen/
/oeffentlichkeitsarbeit/buecher-fachaufsaetze/
https://www.fiala.de/oeffentlichkeitsarbeit/blog/
/videoberatung-rechtsanwalt/
/kontakt/
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=IV%20ZR%20411/13
https://dejure.org/gesetze/InsO/47.html
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=IV%20ZR%2030/04

Burden of proof on theinsurer —if he does not pay

In the event of insolvency, the insurer (BoD) — ultimately the insured person — bears the burden of proof if no
payment is to be made despite the insolvency administrator’ s notice. Finally, the BoD risks having to pay
twice in the end if the surrender value had been protected.

I nsolvency administrators and creditors attach future claimsfor payment

Up to more than 90% of insolvency applications are filed late, which means that the insolvency administrator
enforces any liability claims against the ex-management in order to seize future pension payments. The latter
may then also seize the subscription right in particular from the managing director.

The capital or the surrender valueisalso seizable and can berevoked several times

In the case of direct insurance policies, the right of termination and the right to cancel the contract remain
with the (first) policyholder (UN). This often also applies to private continuation after leaving the company
and transfer of insurance claims to the (ex-)employee. The content of the agreement on transfer must be
interpreted here. Often there is no transfer agreement, but the employer determined it vis-a-vis the BoD.

Without notice of termination by the policyholder, i.e. the (ex-)employer, a creditor of the insured person
cannot receive the surrender value paid out by attachment alone (BGH, ruling of 02.12.2009, ref. 1V ZR
65/09). However, this does not protect direct insurance from creditors of the insured person. Thisis because,
according to this BGH ruling, the creditor can demand that the insured person demands that the former
employer give notice of termination or transfer the right of termination of the direct insurance. By means of a
termination by the UN or atransfer of the right of termination, it becomes attachable for creditors at the
beneficiary. In the case of a deleted GmbH, a supplementary liquidation must be considered.

Revocation of direct insurance by employers, creditors and insolvency administrator s?

Theright of withdrawal for life insurance contracts concluded since 29.07.1994 up to and including 2007 in
the event of incorrect withdrawal instructions does not only apply to private individuals who are considered
consumers. Companies — from the sole proprietorship to the GmbH& Co.KG — are also entitled to thisright,
with the aim of obtaining far more from the insurer than the surrender value offers. In many companies, this
option is aso available to their creditors and insolvency administrators. As aresult, the subscription right can
also be cancelled with retroactive effect — the employee benefiting from the occupationa pension scheme
would be left empty-handed in old age and, once his claim(s) has (have) been lodged, could at best expect a
normal insolvency rate of up to less than 3%.

Security trust does not protect retirement assets from creditor access

If the management has allegedly secured the assets for the occupational pension scheme with atrustee, the
title or judgement against the ex-managing director can also be used to directly attach the assets with the
trustee, insofar as thisinvolves the retransfer of the trust assets (BGH, IV ZR 95/53; VII ZR 56/57; IX ZR
100/93). A lawsuit against the “ security trustee” is usually not necessary.

by Dr. Johannes Fialaand Dipl.-Math. Peter A. Schramm
by courtesy of

www.experten.de (published on 22.05.2019)

Link: https.//www.experten.de/2019/05/22/wie-direktversicherungen-durch-glaeubiger-und-
insolvenzverwalter-gepfaendet-werden-



https://dejure.org/dienste/vernetzung/rechtsprechung?Text=IV%20ZR%2065/09
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=IV%20ZR%2065/09
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=IV%20ZR%2095/53
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=VII%20ZR%2056/57
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=IX%20ZR%20100/93
https://dejure.org/dienste/vernetzung/rechtsprechung?Text=IX%20ZR%20100/93
http://www.experten.de
https://www.experten.de/2019/05/22/wie-direktversicherungen-durch-glaeubiger-und-insolvenzverwalter-gepfaendet-werden-koennen/?utm_source=newsletter&utm_medium=email&utm_campaign=20190522+experts+report
https://www.experten.de/2019/05/22/wie-direktversicherungen-durch-glaeubiger-und-insolvenzverwalter-gepfaendet-werden-koennen/?utm_source=newsletter&utm_medium=email&utm_campaign=20190522+experts+report

koennen/?utm_source=newsl etter& utm medium=email& utm campai gn=20190522+experts+report

Sie haben Fragen?

Scheuen Sie sich nicht, uns fir ein Kennenlerngesprach anzurufen. Gerne nehme ich mir personlich Zeit, um
Ihren Fall zu prifen und den ungeféhren Aufwand fur Ihr Anliegen abzuschétzen.

Danach sind Sie schon einen Schritt weiter!
Sie erreichen uns per Telefon unter der Nummer oder mit einem Klick auf den Button:

Anruf starten
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Dr. Johannes Fiala

Ihr Anwalt aus Minchen ist zuverldssig und kompetent immer an lhrer Seite.
Weiterempfehlung

Sie haben gefunden, wonach Sie gesucht haben? Sie kennen jemanden der unserer Unterstiitzung benétigt?
Empfehlen Sie uns gerne weiter.
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